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STATEMENT OF THE CASE 
 
Nature of the Case 
 
Andres Avila appeals from the district court’s order denying his motion pursuant 
to Idaho Criminal Rule 35 (“Rule 35”) for a reduction of sentence.  The district court 
erred in concluding it lacked jurisdiction to consider Mr. Avila’s Rule 35 motion because 
Mr. Avila filed the motion within 120 days of the district court’s order relinquishing 
jurisdiction, and the motion was thus timely.  This Court should vacate the district court’s 
order denying Mr. Avila’s motion and remand this case to the district court for a 
determination on the merits.   
 
Statement of Facts and Course of Proceedings 
 
 Mr. Avila was charged by Information with one count of felony possession of a 
controlled substance.  (R., pp.16-17.)  He pled guilty and was sentenced to a unified 
term of seven years, with three years fixed.  (R., pp.29, 48.)  The district court 
suspended the sentence and placed Mr. Avila on probation for a period of four years.  
(R., p.48.)  The judgment was entered on May 2, 2013.  (R., pp.50-53.) 
 On June 6, 2014, the State filed a petition for probation violation.  (R., pp.54-55.)  
The parties entered into an agreement pursuant to which Mr. Avila agreed to admit to 
certain violations and, in exchange, the State agreed to recommend a period of retained 
jurisdiction.  (R., pp.81-82.)  The district court revoked Mr. Avila’s probation, executed 
his sentence, and retained jurisdiction for a period of 365 days.  (R., pp.105-08.)  The 
amended judgment was entered on January 16, 2015.  (R., pp.107-09.)   
 On August 3, 2015, the district court entered an order relinquishing jurisdiction 
over Mr. Avila, without holding a hearing.  (R., pp.110-11.)  On November 19, 2015, 
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Mr. Avila filed a pro se Rule 35 motion for reduction of sentence and objection to the 
Addendum to the Presentence Investigation Report (“APSI”).  (R., pp.112-16.)  Mr. Avila 
stated he was advised that he would have an opportunity to submit a written response 
to the APSI to the district court, but was not given that opportunity prior to the district 
court’s entry of its order relinquishing jurisdiction.  (R., pp.113-15, 126.)  The district 
court issued an order on December 4, 2015, denying Mr. Avila’s Rule 35 motion.  
(R., pp.129-31.)  The district court concluded it lacked jurisdiction to consider Mr. Avila’s 
Rule 35 motion because the motion was not filed within 14 days of the order 
relinquishing jurisdiction.  (R., p.130.)  The district court explained: 
The order imposing sentence and retaining jurisdiction was entered after 
defendant had been placed on probation and violated that probation.  The 
applicable time period to file a motion to reduce sentence was 14 days 
after relinquishment . . . .  More than 14 days had run prior to the time 
defendant filed his motion.  The district court does not have jurisdiction to 
consider Defendant’s motion.   
 




Did the district court err when it concluded it lacked jurisdiction to consider Mr. Avila’s 
Rule 35 motion? 
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ARGUMENT 
The District Court Erred When It Concluded It Lacked Jurisdiction To Consider 
Mr. Avila’s Rule 35 Motion 
 
This Court exercises free review over the interpretation of criminal rules. See 
State v. Castro, 145 Idaho 173, 175 (2008).  Idaho Criminal Rule 35 states in pertinent 
part: 
The court may reduce a sentence within 120 days after the filing of a 
judgment of conviction or within 120 days after the court releases retained 
jurisdiction.  The court may also reduce a sentence upon revocation of 
probation or upon motion made within fourteen (14) days after the filing of 
the order revoking probation.   
 
I.C.R. 35(b).  The time limits set forth in Rule 35 are jurisdictional limitations on the 
power of the sentencing court.  See State v. Bowcut, 140 Idaho 620, 622 (Ct. App. 
2004).  Thus, when a defendant files a Rule 35 motion for leniency and does not comply 
with the time limit set forth in Rule 35, the district court lacks jurisdiction to consider the 
motion.  See id.  In the present case, the district court erred in concluding it lacked 
jurisdiction to consider Mr. Avila’s Rule 35 motion because Mr. Avila filed the motion 
within the applicable time limit set forth in Rule 35.   
 On August 3, 2015, the district court entered an order releasing retained 
jurisdiction over Mr. Avila.  (R., pp.110-11.)  The district court ordered “that the 
jurisdiction retained by the Court pursuant to Idaho Code 19-2601(4) be, and hereby is, 
RELINQUISHED.”  (R., p.110 (emphasis omitted).)  Pursuant to the plain language of 
Rule 35, quoted above, Mr. Avila had 120 days from the date of this order to file a 
motion for reduction of sentence.  Mr. Avila filed his Rule 35 motion on November 9, 
2015, which was 108 days after August 3, 2015, and was thus well within the 120-day 
time limit.  (R., pp.112-16.)  The district court apparently concluded that this case was 
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governed by the 14-day time limit because the district court retained jurisdiction after 
revoking Mr. Avila’s probation.  (R., p.130.)  The district court erred as a matter of law in 
its interpretation of Rule 35.  The order the district court entered on August 3, 2015 was 
an order releasing retained jurisdiction, which is governed by the 120-day time limit, and 
not an order revoking probation, which would have been governed by the 14-day time 
limit.  The district court erred in concluding it lacked jurisdiction to consider Mr. Avila’s 




 Mr. Avila respectfully requests that this Court vacate the district court’s order 
denying his Rule 35 motion and remand this case to the district court for a 
determination on the merits.   
 DATED this 14th day of June, 2016. 
 
      __________/s/_______________ 
      ANDREA W. REYNOLDS 
      Deputy State Appellate Public Defender 
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